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BEFORETHE ILLINOIS CLERKSOFFICE

POLLUTION CONTROL BOARD SEP 222005

GRAND PIER CENTERLLC ) STATE OF ILLINOIS
AMERICAN INTERNATIONAL ) Pollution ControlBoard
SPECIALTY LINES INSURANCECO. )
as subrogee of GRAND PIER CENTER LLC )

)
Complainants, )
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)
RIVER EAST LLC )
CHICAGO DOCKAND CANAL TRUST )
CHICAGODOCKAND CANAL COMPANY )
KERR-McGEECHEMICAL LLC )

)
Respondents. )

TO: FrederickS.Mueller DonaldJ.Moran BradleyHalloran
DanielC. Murray Pedersen& Houpt HearingOfficer
GarrettL. Boehm,Jr. 161 NorthClark Street Illinois Pollution
JOHNSON& BELL, LTD. Suite3100 ControlBoard
55 EastMonroeStreet Chicago,IL 60601-3242 JamesR. Thompson
Suite4100 Center— Suite11-500
Chicago,IL 60603-5803 Chicago,IL 60601

NOTICEOF FILING

PLEASETAKE NOTICEthat on September22, 2005,we causedto be filed with the
Illinois Pollution ControlBoard in theJamesR. ThompsonCenter,Chicago,Illinois, TRONOX
LLC’s, FORMERLY KERR-MCGEECHEMICAL LLC, COMBINED MOTION TO
WITHDRAW CERTAINAFFIRMATIVE DEFENSEAND FORLEAVE TO FILE
AMENDMENTS TO AFFIRMATIVE DEFENSESTO COMPLAINANTS’ COMPLAINT,
INSTANTER,copiesof which areserveduponyou alongwith this notice.

Tronox LLC

By:____
,.~—15neofitsatto~Øy&

Michael P. Connelly
GarrettC. Carter
ConnellyRoberts& MeGivneyLLC
OneNorthFranklinStreet
Suite 1200
Chicago,Illinois 60606
Tele: (312)251.9600

1:\2470\040\Notice of Filing—S 09.2205



CERTIFICATEOF SERVICE

I, Gabi Banat,anon-attorney,beingfirst swornon oath,deposeandstatethatI
servedtheattacheddocumentson theattorneysof recordby mailing trueandcorrect
copiesin a properlyaddressed,sealedenvelopewith appropriatepostageaffixedand
depositingsamein theU.S. mail locatedatOneNorth FranklinStreet,Chicago,Illinois,
before5:00 p.m. on September22, 2005.

Subscribedandswornto
beforemeSeptember22, 2005.

OFFICIAL SEAL
KRISTIt4A L. JUDGE

NOTARY PUELIC STATE OF ILLINOIS

l:\2470\040\pleadings\cos040405



RECEIVED
CLERKSOFFICE

BEFORETHE ILLINOIS em ~
POLLUTION CONTROL BOARD c ~ 2005

STATE OF ILLINOIS

GRAND PIER CENTERLLC, ) Pollution ControlBoard
AMERICAN INTERNATIONAL )
SPECIALTY LINES INSURANCE CO.
assubrogeeof GrandPierCenterLLC, )

)
Complainants/ )
Counter-ComplaintRespondents,)

) PCB2005-157
v. ) (Enforcement)

)
RIVER EAST LLC, )
CHICAGO DOCKAND CANAL TRUST, )
CHICAGO DOCKAND CANAL COMPANY, )

)
Respondents, )

)
KERR-McGEECHEMICAL LLC, )

)
Respondent/ )
Counter-ComplaintComplainant )

)

TRONOXLLC’S COMBINED MOTION TOWITHDRAW CERTAIN
AFFIRMATIVE DEFENSEAND FORLEAVE TO FILE AMENDMENTS TO

AFFIRMATIVE DEFENSESTO COMPLAINANTS’ COMPLAINT, INSTANTER

Respondent,Tronox LLC, formerlyKerr-McGeeChemicalLLC (“Tronox”), for

its CombinedMotion to WithdrawCertainAffirmative Defensesandfor Leaveto File

Amendmentsto its Affirmative Defensesto Complainants’,GrandPier CenterLLC and

AmericanInternationalSpecialtyLines InsuranceCo. assubrogeeof GrandPierCenter

LLC (collectively,“Grand Pier”) Complaintstatesasfollows:

GrandPierfiled its Complainton February25, 2005. Tronox,afterits motion to

dismisswasdenied,filed its AnswerandAffirmative Defensesto GrandPier’s

Complianton June13, 2005. On July 5, 2005,GrandPierfiled its motionto dismiss

Tronox’sAffirmative Defenses.On September12, 2005,thehearingofficer enteredan



orderrequiringTronox to respondto GrandPier’smotionto dismissby September22,

2005. (A copyof theSeptember12, 2005, Orderis attachedasExhibit A.)

Tronox now seeksto withdraw the first, second,third, fourth, andtenthof its

affirmative defenses,andto file, pursuantto 735 ILCS 5/2-6 16, Amendmentsto

Affirmative Defensesto GrandPier’sComplaintpursuantto 735 ILCS 5/2-616, a copyof

which is attachedasExhibit B.

WHEREFORE,Tronox LLC, formerlyKerr-McGeeChemicalLLC, respectfully

requeststhattheIllinois PollutionControlBoardgrantits motion to withdraw thefirst,

second,third, fourth, andtenthof its affirmative defensesandgrantTronox leaveto file

Amendmentsto Affirmative Defensesto GrandPier’sComplaint,instanter.

Respectfullysubmitted,

Tronox LLC

By:___
of its A~rfi~ys

MichaelP. Connelly
GarrettC Carter
ConnellyRoberts& McGivneyLLC
OneNorthFranklinStreet
Suite1200
Chicago,Illinois 60606
312.251.9600

PeterJ. Nickles
J.T. Smith II
Thomas E. Hogan
COVINGTON & BURLING
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202) 662-6000

Attorneysfor Respondent
Tronox LLC



ILLINOIS POLLUTION CONTROLBOARD
September12, 2005

GRAND PIERCENTERLLC, and
AMERICAN INTERNATIONAL
SPECIALTYLINES INSURANCECO.,as
subrogeeofGrandPier CenterLLC, )

)
Complainants, )

)
v. ) PCBO5-l57

) (CitizensEnforcement— Land)
RIVER EAST LLC, CHICAGODOCK AND )
CANAL TRUST, CHICAGODOCK AND )
CANAL COMPANY, andKERR-MCGEE )
CHEMICAL, LLC, )

)
Respondents. )

HEARING OFFICER ORDER

On September8, 2005,all parties participated in a telephonicstatusconferencewith the
hearingofficer. RespondentKerr-McGeeChemical,LLC. (Kerr-McGee),wasdirectedto file its
responseto complainantsaffirmative defenseson orbeforeSeptember14, 2005. Complainants’
motionto dismissKerr-McGeeaffirmativedefenses,filed July 5, 2005,wasalsodiscussed.
Overcomplainants’objection,Kerr-McGeewas givenuntil September22, 2005, to file its
responseto complainants’motionto dismissaffirmative defenses.

The partiesor their legal representativesare directedto participatein a telephonicstatus
conferencewith thehearingofficeron October13, 2005,at 11:45a.m. The telephonicstatus
conferencemustbeinitiated by thecomplainant,buteachparty is nonethelessresponsiblefor its
ownappearance.At thestatusconference,thepartiesmustbe preparedto discussthestatusof
theabove-captionedmatterandtheir readinessfor hearing.

IT IS SO ORDERED.
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BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter,Suite 11-500
100W. RandolphStreet
Chicago,Illinois 60601
312.814.8917



BEFORE THE ILLINOIS
POLLUTION CONTROL BOARD

GRAND PIER CENTER LLC, )
AMERICAN INTERNATIONAL )
SPECIALTY LINES INSURANCE CO. )
assubrogeeof Grand Pier Center LLC, )

)
Complainants! )
Counter-Complaint Respondents, )

) PCB 2005-157
V. ) (Enforcement)

)
RIVER EAST LLC, )
CHICAGO DOCK AND CANAL TRUST, )
CHICAGO DOCK AND CANAL COMPANY, )

)
Respondents, )

)
KERR-MCGEE CHEMICAL LLC, )

)
Respondent! )
Counter-Complaint Complainant )

AMENDMENT TO CERTAIN AFFIRMATIVE DEFENSES

RespondentTronox LLC, formerlyKerr-McGeeChemicalLLC, (“Tronox”), by

way of amendmentto andin supportof its fifth, sixth, seventh,eighth andninth Affirmative

Defenses,’respectfullyincorporatesby referenceandadoptshereinthespecific factual averments

containedin its Counter-Complaint2and furtheramendsthoseAffirmative Defensesasfollows:

FIFTH, SIXTH, AND SEVENTHAFFIRMATIVE DEFENSES

With respectto Affirmative DefensesFive, Six, andSeven,Tronox, in additionto

incorporatingby referenceandadoptinghereinthe factualavermentscontainedin the Counter-

Tronox’sAnswerandAffirmative Defensesis attachedheretoas Exhibit 1.
2 Tronox’sCounter-Complaintis attachedheretoasExhibit 2.
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Complaint,specificallyaversas follows:

1. Beforeacquiring thepropertygenerallydenotedby theaddress200 East

Illinois Street,GrandPierretainedoneor moreenvironmentalconsultantsto conduct

environmentalreviewsthat includedthe 200 EastIllinois Streetsite.

2. This environmentalreviewprocessindicatedthat a site immediately to the

eastof 200 EastIllinois Streetandon the othersideof North ColumbusDrive at 316 EastIllinois

Streetwasundergoingcleanuppursuantto a 1996 unilateraladministrativeorder(UAO) issuedby

the U.S. EnvironmentalProtectionAgency, pursuantto theComprehensiveEnvironmental

Response,Compensation,andLiability Act (CERCLA), 42 U.S.C. § 9601 et. seq., to address

contaminationby thorium resulting from thehistorical operationsof theLindsay Light Co. in this

area ofChicago.

3. In April 1999,GrandPier’senvironmentalconsultantofferedto conducta

file review to investigatethenatureof theenvironmentalconcernfor an additionalcost. Neither

GrandPier nor any consultantto GrandPierconducteda file searchat theEPA to learn the

particularsof the then-ongoingcleanupactivities.

4. GrandPier knewor shouldhaveknown that, until constructionofNorth

ColumbusDrive in themid-1980s,thepropertiesat316 EastIllinois Streetand200 EastIllinois

Streetwerecontiguous. Moreover,a file searchat theEPA of the then-ongoingcleanupwould

haverevealedthat characterizationofthecontaminationpertainingto the 316EastIllinois Street

site indicatedthat pocketsof thoriumresiduesextendedbeyondtheWesternpropertyboundary

beneathsidewalksandNorth ColumbusDrive.

5. Although GrandPier and/orits consultantsandcontractors,conducted

subsurfaceboringsat the 200 EastIllinois Streetsite,none was addressedto the possibility of

2



thorium residuesdespitethe fact that GrandPier knewor shouldhaveknow of thepresenceof

thorium residuesand/orthe possibility of thepresenceof thorium residues.

6. The pavementcovering the200 East Illinois Streetsite actedas ashieldto

preventhumanexposureto the “gammaradiation” associatedwith thorium residues.

7. In a September1999EnforcementConfidentialAddendumregardingpaved

areasadjacentto theLindsayLight II Site, EPAdeterminedthat the radioactivematerial in the

soils wasnot watersolubleandthus did not presenta watercontaminationrisk and that the

shieldingeffectsof theasphalt,concrete,andoverburdenpreventthe releaseof the radiationto

humansor theenvironment.

8. EPA also determinedin theSeptember1999 EnforcementConfidential

Addendumthat theradioactivematerialswould be releasedto theenvironmentif theshielding

materialsweredisturbedor if a persontunneledinto the radioactivematerials. TheSeptember

1999EnforcementConfidentialAddendumpertainsto theAction Memorandumaccompanyingan

AdministrativeOrderon Consentregardingthe LindsayLight II Site.

9. In January2000, GrandPier beganto removethepavementon the surface

of the200 EastIllinois Streetsite, to excavatethe site,andto disposeof thatmaterialat the

BeverlyGravelSite,a quarryin Elgin, Illinois. GrandPier undertooktheseactionsto preparefor

constructionof acommercialbuilding despitethe factthat GrandPier knewor shouldhaveknown

that its actionswould causearisk to humanhealthand theenvironmentfrom exposureto gamma

radiation.

10. Only by GrandPier’sremoval of thepavementandexcavationof thesite

for constructionof a commercialdevelopment,wasthepublic andtheenvironmentexposedto the

risksof thorium.
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11. GrandPier undertookthe removalof thepavementandexcavationof the

site for its own economicbenefit. Tronox did not standto benefiteconomicallyfrom GrandPier’s

commercialdevelopmentactivities.

12. In February2000,EPA directedcessationof theseexcavationactivities

pendingasurveyto determinewhethertheexcavationwould exposethorium residues.

13. After a surveyby EPA personnelindicatedthepresenceof thorium

residues,EPA amendeda 1996unilateral administrativeorderwith respectto the316 EastIllinois

Streetsite to direct thorium removalactivities atthe 200EastIllinois Streetsiteby GrandPier.

14. EPA alsodirectedthe removal of the thoriumresiduesthat Grand Pierhad

disposedof at theBeverly Gravel Site.

EIGHTH AFFIRMATIVE DEFENSE

CountsI, II, and III of theComplaintarepreemptedby Section 113(0(2)of the

ComprehensiveEnvironmentalResponse,Compensation,and Liability Act (“CERCLA”), 42

U.S.C. § 9613(0(2),because,with respect to the 200 EastIllinois Streetsite, Tronox is a person

who hasresolvedits liability to theUnited Statesfor someor all of a responseactioanrSorsome

or all of the costsof suchaction in a judicially approvedsettlementreferredto in 42 U.S.C.

§ 9613(fl(2). SeeIn theMatterof ReadingCo., 115 F.3d 1111, 1117 (3d Cir. 1997)(holding that

commonlaw remediesarepreemptedwherethedefendanthassettledliability pursuantto Section

113(0(2)); seealsoCrownCork andSealCo.. Inc. v. Clark Equip. Co., 907 F. Supp. 147, 151

(M.D. N.C. 1995) (dismissing state law claimsin light ofcontributionprotectionaffordedby

Section113(0(2)); DrevoCorp. v. Zuber,804 F. Supp. 1182, 1185 (D. Neb. 1992) (“The courts

have consistently enforced CERCLA by providing settling partieswith immunity from any claim

regardingmattersaddressedin the settlementwith the governmentprovidedthtnon~sett1ingparty’s
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claim is in substancea claim for contribution,eventhoughtheclaim maybe calledsomething

else.”); UnitedStatesv. PrettyProducts,Inc., 780 F. Supp. 1488 (S.D. Ohio 1991) (holding that

thecontributionprotectionaffordedby a settlementagreementreferredto in Section 113(0(2)

preemptedstatelaw claimsbasedon indemnity, breachof contract,andvariousequitabletheories).

NINTH AFFIRMATIVE DEFENSE

With respectto Counts I, II, and III of the Complaint,Respondentis entitled to

contributionprotectionunder42 U.S.C. § 9613(0(2)because,with respectto the200 EastIllinois

Streetsite, Tronox is aparty to anagreementspecifiedin 42 U.S.C. § 9613(0(2)and the costs

soughtin the Complaintaremattersaddressedin theagreement.

Respectfullysubmitted,

Tronox LLC

By:
Oneofi~~jtorneys

Michael P. Connelly
GarrettC Carter
ConnellyRoberts& McGivney LLC
OneNorthFranklinStreet
Suite 1200
Chicago,Illinois 60606
312.251.9600

PeterJ. Nickles
J.T. Smith II
ThomasE. Hogan
COVINGTON & BURUNG
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202)662-6000

Attorneysfor Respondent
Tronox LLC

5



BEFORE TIlE ILLINOIS 0

POLLUTION CONTROL BOARD EJUN 13 2066

GRAND PIER CENTER LLC
AMERICAN INTERNATIONAL ) ~ IWNOIS
SPECIALTYLINES INSURANCE CO. ) ‘ oar
as subrogeeofGRAND PIER CENTERLLC

)
Complainants, )

) PCB 05-157
‘I’. ) (Citizens Enforcement - Land)

)
RiVER EAST LLC
CHICAGO DOCK AM) CANAL ThUST )
CHICAGO DOCK AND CANAL COMPANY )
KERR-McGEECHEMICAL LLC

)
Respondents. )

ANSWEROF KERR-McGEE CHEMICAL LLC

RespondentKerr-McGeeChemicalLLC, in answerto Complainants’Complaint,

statesasfollows:

AS TO THE ALLEGED NATURE OF TIlE ACTION

1. This is a citizensuitbroughtto enforceSections12(a), 12(d) and21(e)
of the Illinois EnvironmentalProtectionAct (the Act) (415ILCS 5/1 et seq.),asamended,
directingRespondentsto abateand remediatecertainenvironmentalcontamination,and for
cost recoveryi~ithrespectto any costsIncurredby GrandPier Center LLC (Grand Pier) and
AmericanInternationalSpecialtyLines InsuranceCo. (AISLIC), or to be Incurred by Grand
PierandAISLIC, in performingresponseactivitiesat the site identified by theUnited States
EnvironmentalProtectionAgency (TJSEPA) asthe RV3 North ColumbusDrive Site (theRV3
Site) In Chicago, Illinois.

1. Respondentadmitsthat thestatementsin paragraph1 characterizethe

Con4Mainants’action.

AS TO JURISDICTIONAND VENUE

2. For eachof Complainants’ claims,theIllinois Pollution Control Board
hasjurisdictionandauthorityto declareandenterjudgmentof therights andresponsibifitles
of thepartiesto this citizensuitpursuantto 35 IAC 103.200andSections5(d), 31(d)and
33(a)of theAct.

fl~ii
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2. Respondentdeniesthe allegationsof paragraph2.

3. ComplainantGrandPier CenterLLC (GrandPier)is anillinoIs limited
liability company, with Its principaloffice In Chicago,Ililnois. GrandPierwasissueda
policy of Insurance by American International Specialty Lines Insurance Co.

3. Respondentis without knowledgeor informationsufficient to form a belief

as to the truth of the allegationsof paragraph 3.

4. ComplaInant AmericanInternationalSpecialtyLines Insurance Co.
(AISLIC) is acorporation,with Its principal office in New York, NewYork. AISLIC Is
subrogated to certain claims that Grand Pier hasagainstRespondentsfor damages
Respondentscausedto Grand Pier.

4. Respondentis withoutknowledgeor informationsufficient to form a belief

as to the truth of thealLegationsof paragraph4.

5. RespondentRiverEastLLC, formerly knownasCityFront Center
LLC, Is aDelawarelimited liability company authorized to do businessin illinois, with its
principal office In Chicago, Illinois. River East LLC is suedas successorof and successorin
Interest toRespondentsChicago Dock and Canal Trust, and ChicagoDock and Canal
Company.

5. Respondentis withoutknowledgeor informationsufficient to form a belief

asto the truthof theallegationsof paragraph5.

6. RespondentChicagoDockandCanalTrust, an illinois businesstrust, Is
suedasthesuccessorof andsuccessorIn interest to ChicagoDock andCanalCompany.
ChicagoDock andCanalTrusthasalso been knownasCltyFrontAcquisitionTrust, an
illinois businesstrust.

6 Respondentis withoutknowledgeor informationsufficientto form a belief

as to the truth of the allegationsof paragraph6.

7 RespondentChicagoDockandCanalCompany wasacorporation

organizedandexistingunderandby virtue of aspecialactof thelegislature of the Stateof

Illinois andauthorizedto do businessin Illinois.

7. Respondentis withoutknowledgeor informationsufficientto form abelief

as to the truth of the allegationsof paragraph7.

8. RespondentKerr-McGeeChemicalLLC, aDelawarelimited liabifity

2



companyauthorizedto do businessin illinois, is an affiliate of Kerr-McGeeChemical
CorporatIon,successorof andsuccessorIn Interestto LindsayLight and Chemical Company
and LindsayLight Company.

8. Respondentadmits thatKerr-McGeeChemicalLLC is a Delawarelimited

liability companyauthorizedto do businessin Illinois and is successorof andsuccessorin interest

to Lindsay Light andChemicalCompanyand LindsayLight Company,butRespondentdeniesthat

Kerr-McGeeChemicalLLC is anaffiliate of Kerr-McGeeChemicalCorporation.

AS TO THE RV3 NORTh COLUMBUS DRIVE SITE

9. Through a seriesof administrativeordersandamendments,theUSEPA
hasidentIfied land generally located at 316 East illinois Street,Chicago,Cook County, Illinois
as theLIndsayLight II Site. Lindsay Light fl is situatedin an urban area knownas
Streeterville,and is surrounded by commercialandresIdentialbuildings. The Chicago River
is locatedapproximately ¼mile south, and lake Michigan Is about ‘A mie eastof theLindsay
Light II Site.

9. Respondentadmits the allegationsof paragraph9.

10. RV3 North ColumbusDrive Site (the RV3 Site), the parcel of land
pertinentto this citizensuit, is Identified by theUSEPA in an amendmentto Its administratIve
orders issuedfor the LindsayLight II Site. The RV3 Site is generally locatedat 200 East
Illinois StreetIn Chicago, Cook County, illinois, and is boundedby North Columbus Drive,
East Grand Avenue,North St. Clair Street, and East Illinois Street.

10. Respondentadmits the allegations of paragraph 10.

11. The RV3 North ColumbusDrive Site is a “site” as that term Is defined

in Section3.460oftheAct (415 ILCS 5/3.460).
11. Respondentdenies that the RV3 NorthColumbus Drive Site wasusedfor

purposessubject to regulation or control by this Act or regulations thereunder, and on that basis

Respondentdenies the allegationsof paragraph 11.

AS TO CONTAMINATION OF THE RV3 SITE

12. From at least 1915to 1933,theLindsayLight Company was
headquarteredat 161 EastGrand Avenue,andmanufactured Incandescentgaslightmantles
at 161 East Grand Avenueand/ or at 316 EastIllinois Street,at and adjacentto the Lindsay
Light II and theRV3 Sites.
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12, Respondentadmits the allegationsofparagraph12, exceptthatRespondent

deniesthe allegationthatLindsayLight Companywasheadquarteredat 161 EastGrandAvenue

“from at least1915 to 1933.”

13. Theprincipal Ingredientin gaslightmantlemanufactureis thorium.
Thorium occursprincipallyastheparentradionuclidethorlum-232in associationwith Its
daughter products in a decay sequenceknownasthe ThoriumDecaySeries. It is believed
that the principalsourceof contaminationat theRV3 Site is the Thorium DecaySeries.

13. Respondentdeniesthe allegationof thefirst sentenceof paragraph13.

Respondentadmits theallegationofthe secondsentenceofparagraph13. Respondentdeniesthat

theThoriumDecaySeriespresentlycontaminatestheRV3 Site and on that basisdeniesthe

allegationofthe third sentenceof paragraph13.

14. Betweenat least1915 and1933,LIndsayLight Company operatedits
incandescentgaslightmantlemanufacturingbusinessat theLindsayLight II Site, and
arrangedforthedisposalof hazardoussubstancesat theLindsay Light 11 Site, Includingthe
RV3. North Columbus Drive parcel, theparcel pertinentto this citizensuit.

14. Respondentdenies the allegationsof paragraph14.

15. ChicagoDockandCanalCompanyownedtheRV3 North Columbus
Drive parcelof the Lindsay Light Ii Site at the time hazardoussubstancesweredisposedat
the RV3 Site by LIndsayLight Company.

15. Respondentis without knowledgeor informationsufficientto form abelief

asto the truth of theallegationsof paragraph15.

AS TO REMEDL&TION OFTHE RV3 SITE

16. Through a seriesof adminIstrative orders, theUSEPA ordered Chicago
Dock andCanalTrust and Kerr-McGeeChemicalLLC to removethe hazardoussubstances
contaminationat the LindsayLight II Site,andin anamendment,orderedRiverEastLLC,
Kerr-McGeeChemicalLLC andGrandPier CenterLLC to removethehazardoussubstances
contamination at theRV3 North ColumbusDrive Site.

16. Respondentadmits the allegationsofparagraphs16.

17. The remediatlonwork performed at theRV3 Site wasconductedunder
the UnilateralAdministrativeOrder DocketNumber V-W-96-C-353 issuedJune 6, 1996
(UAO) and theFirst Amendmentto that Order dated March 29, 2000. The work was

4



conductedin accordancewith theWork Planfor SiteRadiationSurveyand Excavation Soil

Management datedMarch 20, 2000 and approved by the USEPA on March 23,2000.

17. Respondentadmits that anUnilateralAdministrativeOrderDocketNumber

V-W-96-C-353issuedJune6, 1996(UAO), a First Amendmentto that OrderdatedMarch29,

2000,anda Work Planfor SiteRadiationSurveyandExcavationSoil ManagementdatedMarch

20, 2000 andapprovedby the USEPA on March 23, 2000 exist,butRespondentis without

knowledgeor informationsufficientto form a beliefasto the truthofthe remainingallegationsof

paragraph17, butRespondentacknowledgesthatUSEPA issueda Letterof Completionon August

26, 2002.

18. Thereafter, theUSEPArequiredadditionalwork, which wasconducted
In accordancewith theSidewalkRemediationWork PlandatedMarch9, 2001andapproved
by USEPA on April 11, 2001.

18. Respondentadmits the USEPA requiredadditionalwork and that thereis a

SidewalkRemediationWork PlandatedMarch 9, 2001, which wasapprovedby USEPA on April

11, 2001. Respondentis withoutknowledgeor informationsufficientto form a beliefasto the

truth of the remainingallegationsof paragraph18, but RespondentacknowledgesthatUSEPA

issuedaLetterof Completion on October8, 2004.

19. TheFirst Amendmentto theUAO requiredGrandPier,River East

LLC, andKerr-McGeeChemIcalLLC to perform certaInremovalactionsincluding, but not
limited to, the implementationof a SiteHealthandSafetyPlan,thehnplementatlonof anair
monitoringprogram,theremovalof contamination,and the disposalof hazardous
substances.

19. Respondentadmits the allegationsof paragraph19.
20. GrandPier CenterLLC, asthe thencurrentownerof theRV3 Site,

andAISLIC, assubrogeeof GrandPier,performedandcompletedwork at theRV3 Site in

accordancewith theUAO, theUAO’s First Amendment,and theWork Plans.

20. Respondentadmits thatGrandPierCenterLLC owned the RV3 Site.

Respondentis withoutknowledgeor informationsufficientto form abeliefasto the truth ofthe
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allejationthatAISLIC performedor completedwork at the RV3 Site. Respondentis without

knowledgeor informationsufficient to form a belief asto the truthof the allegationthat GrandPier

CenterLLC performedand completedwork at theRV3 Site in accordancewith the UAO, the

UAO’s First Amendment,and the Work Plans,but RespondentacknowledgesthatUSEPA issued

Lettersof Completionon August26, 2002, andon October8, 2004.

21. The removalactivitiesundertheWork Planbeganon April 4, 2000,
andGrandPierCenterLLC hasbeenin compliancewith theUAO sincetheUAOwartssued
to GrandPierCenterLW for theRV3 Site.

21. Respondentis withoutknowledgeor informationsufficient to form a belief

asto the truth of the allegationsofparagraph21.

22. A final ClosureReportfor theareaboundedby NorthColumbusDrive,
EastGrandAvenue,NorthSt. Clair Street,and Eastillinois Streetwaspreparedby the
ProjectCoordinator, STS Consultants, Ltd., and submitted to the USEPAon July 2, 2001.
Thereafter,theFinal ClosureReportAddendumdated August 31, 2004was submitted to
USEPA.

22. Respondentadmitstheallegationsof paragraph22.

23. USEPA issuedLetters of Completion on August 26, 2002and on
October 8, 2004 for thework performed accordingto the approved Work Plans.

23. Respondentadmits the allegationsof paragraph23.

24. GrandPier andAISLIC incurrednecessaryresponsecostsof
approximately$2,300,000at theRV3 Site, and continue to incur additional costsofresponse.

24.... Respondentdeniesthat OrandPiercontinues.to incuradditionalcostsof

response.RespondentdeniesthatAISLIC continuesto incuradditionalcostsof response.

Respondentis withoutknowledgeor informationsufficientto form a beliefasto the truth ofthe

remainingallegationsofparagraph 24.

25. Respondentsareliable “persons”asthattermis defined by Section
3.315of theAct (415 ILCS 5/3.315)for all costsofresponseat theRV3 Site.

25. Respondentdeniesthat it is a liable personfor costsof responseat the RV3
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Site, butadmitsthat it is a person,asthat term is defmedin Section3.315of theAct (415 ILCS

5/3.315).
AS TOCOUNT I - WASTE DISPOSAL

26. Complainantsincorporateby referenceasif fully restated herein,

paragraphs1 through25, above.

26. Respondentrepeatsits answersto paragraphs1 though25 above.

27. RespondentKerr-McGeeis a “generator”asthattermis definedby
Section3.205of theAct (415 ILCS 5/3.205).

27. Respondentdeniesthat it is a generator,but admits that “generator”is a

termdefinedin Section3.205of the Act (415 ILCS 5/3.205).

28. ChIcagoDock andCanalCompanyownedtheparceloflandcomprising
theRV3 North ColumbusDrive Site at the time thatLindsayLight Companydisposedof
“hazardoussubstances,”asthattermis definedIn Section3.215of theAct (415UJCS
5/3.215),at theRV3 Site,including but not limited to thorium.

28. Respondentdeniesthat LindsayLight Companydisposedofhazardous

substancesat the RV3 Site, includingbut not limited to thorium, but admitsthat “hazardous

substances”is a termdefinedin Section3.215ofthe Act (415 ILCS 5/3.215). Respondentis

without knowledgeor informationsufficient to form abeliefasto the truthofthe remaining

allegationsof paragraph28.

29. ReleasesofhazardoussubstancesattheRV3 SitehaveresultedIn
radioactivethorium contaminationrequiringGrandPierandAJSLICto Incurnecessary
responsecoststo removethecontaminationandremedlatetheRV3 Site, totaling
approximately$2,300,000to date.

29. Respondentdeniesthatanyresponsecoststo removecontaminationand

remediatethe RV3 Site werecausedby anythingotherthanGrandPier’sexcavationof theSiteas

partof its developmentplan, which it pursuedfor its ownbusinesspurposes,andon that basis

Respondentdeniestheallegationsofparagraph29, exceptthatRespondentis withoutknowledgeor

informationsufficientto form abeliefasto the truthof the allegationthat responsecostsincurred
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by GrandPier andAISLIC, if any, werenecessary,and Respondentis without knowledgeor

informationsufficient to form a beliefasto the truthof the allegationthat responsecostsincurred

by GrandPier andAISLIC, if any, total approximately$2,300,000.

30. Grand Pier wasaninnocent purchaserof the RV3 Site. Grand Pier Is a
wholly innocentownerwhichhad no involvementwith the Improper treatment, storage,
disposalor dischargeof thorium contaminationat theRV3 Site.

30. Respondentdeniesthe allegationsofparagraph30.

31. The Act prohibits the disposal,treatment, storageor abandonment of
any wastein IllinoIs, exceptat a site or facility which meetsthe requirements of the Act and
of regulations and standardsthereunder. 415 ILCS 5/21(e).

31. Paragraph31 statesa legal conclusionto which no answeris required. To

the extent thatan answeris deemedrequired,Respondentaversthat415 ILCS 5/21(e)speaksfor

itself.

32. RespondentsviolatedtheAct whentheyimproperlydisposed,treated,
storedandabandonedsolid and hazardouswastesattheSite,a facility which doesnot meet
the requirementsoftheAct and regulationsand standardsthereunderfor suchdisposal,
treatment,storageandabandonmentof waste.

32. Respondentdeniesthe allegationsof paragraph32.

33. As aresultof Respondents’violation of theAct, theSitewas
contaminated,resultingin ComplaInants’incurrenceof costsIn the Investigation, removal,
andreportIngactivitiesattheSite.

33. Respondentdeniestheallegationsof paragraph33.

34. Respondentsare liable under theAct for Complainants’costsIncurred
In the Investigation, removal, and reporting to USEPA of contaminantsRespondentsfailed to
removefrom theSite.

34. Respondentdeniesthe allegationsofparagraph34.

AS TO COUNTII- C ontamlnantThreatto Groundwater

35. ComplaInantsIncorporateby referenceasIf fully restatedherein,
paragraphs1 through34,above.

35. Respondentrepeatsits answersto paragraphs1 though34 above.
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36. The Act prohibits any person from causing,threatening,or allowing the
dischargeof any contaminant soas to causeor tend to causewater pollution, either alone or
In combination with matter from other sources. 415 LLCS 5/12(a).

36. Paragraph36 statesa legal conclusionto which no answeris required. To

theextentthatan answeris deemedrequired.Respondentaversthat 415 ILCS 5/12(a)speaksfor

itself.

37. RespondentsviolatedtheAct whenthey Improperlyhandled,treated,
stored and disposedof solid andhazardouswastes,thereby causing,threatening, and allowing
the dischargeof contaminants,so asto causeand tend to causewater pollution at the Site,
eitheraloneorIn combinationwith matterfrom othersources.

37. Respondentdeniestheallegationsofparagraph37.

38. As a resultofRespondents’violation of theAct, theSite was
contaminated,resulting in Complainants’ incurrence ofcostsin the Investigation,removal,
andreportingactivItIesat theSite.

38. Respondentdeniesthe allegationsof paragraph38.

39. Respondentsareliable undertheAct for Complainants’ costsIncurred
In theInvestigation,removal,andreportingto USEPA of contaminantsRespondentsfailed to
removefrom theSite.

39. Respondentdeniestheallegationsofparagraph39.

AS TO COUNT m - CONTAMINANTS UPONLAND

40. ComplaInantsincorporateby referenceasif fully restatedherein,
paragraphs1 through39, above.

49, ~espondep~repeathi~ wcc~t~p~gr~p~~~ ~

41. TheAct prohibitsanypersonfrom depositinganycontaminantsupon
the land In suchplace and mannersoasto createa waterpollutIon hazard.415 ILCS
5/12(d).

41. Paragraph41 statesa legal conclusionto which no answeris required.To

the extentthatan answeris deemedrequired,Respondentaversthat415 ILCS 5/12(d) speaks for

itself.

42. RespondentsviolatedtheAct whenthey improperlyhandled,treated,
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stored and disposedof solid and hazardouswastes,thereby depositingcontaminants upon the

land at the Site in such placeand mannerso as to create a water pollution hazard.

42. Respondentdeniesthe allegationsof paragraph42.

43. As a result of Respondents’vIolation of theAct, the Site was
contaminated, resulting in Complainants’ incurrence of costsin the investigation, removal,
and reporting activitIes at the Site.

43. Respondentdeniesthe allegationsof paragraph43.

44. respondentsarelIable undertheAct for Complainants’costsincurred
in the Investigation, removal,and reporting to USEPA of contaminantsRespondentsfailed to
removefrom theSite.

44. Respondentdeniesthe allegationsof paragraph44.

Respondentdenieseachandeveryallegationof the Complaintnotheretofore

specificallyadmitted.

AS TO PRAYER FOR RELIEF

WHEREFORE,Complainants demandJudgment In their favor and againstthe
Respondents,andeachof them:

A. declaring eachRespondentjointly and severallyliable and awarding to
Complainantsall pastcostsof responseincurred by Complainants, with interest as provIded
bylaw;

B. declaring eachRespondentjointly and severallyliableandawardingto
Complainants all futurecostsof response,if any, to be incurred by Complainants, with
Interestasprovidedby law;

C. mandatingandorderingRespondentsto abateandremediate
contamInatIonshouldadditionalremedlatlonbe reqi~1rSbyidthinistratlve orderàr judicial
decree;

D. awardingto ComplainantstheIrcostsof litigation, Includingreasonable

attorney andexpertwitnessfees; and

E. orderingsuchotherreliefasis appropriateandjust.

Respondentdeniesthat Complainantsareentitledto thereliefthat they request.
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FIRSTAFFIRMATIVE DEFENSE

TheBoarddoesnothavejurisdiction to awardcleanupcoststo a privateparty for

violationsof Sections21(e), 12(a),and 12(d) of the illinois EnvironmentalProtectionAct.

SECONDAFFIRMATIVE DEFENSE

Count I of the Complaintfails to statea claimupon which relief canbe granted.

THIRD AFFIRMATIVE DEFENSE

CountII of the Complaintfails to statea claimupon which relief canbe granted.

FOURTH AFFIRMATIVE DEFENSE

Count ifi of the Complaintfails to stateaclaimupon which reliefcanbe granted.
FIFTH AFFIRMATIVE DEFENSE

In theeventandto theextentthatRespondentis found liable, Complainants’

recovery,if any, shouldbeproportionallyreducedbecauseComplainants’own fault contributedto

theifinjuries, if any, andbecausetheyareliable undertheIllinois EnvironmentalProtectionAct.

SIXTH AFFIRMATIVE DEFENSE

Complainants’claimsarebarred, in whole orin part,becauseof thepreceding,

interveningand/orsupersedingacts of third partiesor becauseof eventsoverwhich Respondent

hadno control.

SEVENTH AFFIRMATIVE DEFENSE

By their actions,Complainantsknowingly andvoluntarily assumedtherisk of

incurringany allegeddamagethey mayhavesufferedand arethereforeprecludedfrom recovery.

EIGHTH AFFIRMATIVE DEFENSE

CountsI, LI, andifi of the Complaintarepreemptedby tbderal law.

NINTH AFFIRMATIVE DEFENSE

With respectto CountsI, II, andm of theComplaint,Respondentis entitled to
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contributionprotectionunder42 U.S.C. § 9613(0(2).

TENTH AI~F’IRMATIVEDEFENSE

In theeventand to the extentthat Respondentis found liable in this action,the

amountofany recoveryby Complainantsshouldbe reducedbecauseRespondentis entitled to

receiveacredit, offset,•setoffand/orrecoupmentfor all coststhat Kerr-McGeeChemicalLLC has

incurred,orhasagreedto incur, andall servicesor benefitsit hasprovided,or hasagreedto

provide, thathavecausedorwill causeanincreasein the valueof Complainants’properties.

PRAYER FOR RELIEF

WHEREFORE,Respondentrespectfullyrequeststhat theBoardenterjudgment:

A. DismissingComplainants’claimswith prejudice;and

B. Grantingsuchotherreliefasthe Boardmaydeemjustand proper.
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Respectfullysubmitted,

~~1c1IchaelP. Conndy
GarrettC. Carter
ConnellyRoberts& McGivney LLC
OneNorthFranidinStreet
Suite 1200
Chicago,Illinois 60606
(312)251-9600

PeterI. Nickles
J.T. Smith II
ThomasE. Hogan
COVINGTON & BURLING
1201 PennsylvaniaAve., N.W.
Washington,D.C. 20044-7566
(202)662-6000

Attorneys for Respondent
Kerr-McGeeChemicalLLC

Dated: June13, 2005
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CERTIFICATE OF SERVICE

I, Lynne Pudlo,anon-attorney,beingfirst sworn on oath, deposeandstatethat I
servedtheattachedAnswerofKerr-McGeeChemicalLLC on theattorneysof recordby
mailing trueandcorrectcopiesin aproperlyaddressed,sealedenvelopewith appropriate
postageaffixed and depositing samein the U.S. mail located at OneNorth Franklin
Street,Chicago,Illinois, before5:00p.m. on June13, 2005.

Subscribedandswornto
beforemeJune13, 2005.

~ts
NotaryPublic

~ MICHELLE M. PA1TERSON 1
INOTARY PUBLIC STATE OF ILLiNOIS
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RECEIVED
CLERK’S OFFICEBEFORETHE ILLINOISPOLLUTION CONTROLBOARD JUN 13 2O~

GRAND PIER CENTERLLC )
AMERICAN INTERNATIONAL )
SPECIALTY LINESINSURANCECO.
as subrogeeofGRAM) PIER CENTERLLC

)
Complainants,

) PCB 05-157
V. ) (CitizensEnforcement - Land)

)
RIVER EAST LLC
CHICAGO DOCK AND CANAL TRUST
CHiCAGO DOCK AND CANAL COMPANY )
KERR-McGEECHEMICAL LLC

)
Respondents. )

COUNTER-COMPLAINT

Kerr-McGeeChemicalLLC (Kerr-McGee)counterclaimsagainstGrandPier

CenterLLC (GrandPier) andAmericanInternationalSpecialtyLines InsuranceCo. (AISLI), as

subrogeeofGrandPier(Counter-ComplaintRespondents),averringasfollows:

I. To the extentthat the Boardhasjurisdictionover theComplaint,theBoard

hasjurisdictionoverthis Counter-Complaintpursuantto 35 IAC 103.200andSections5(d), 31(d)

and33(a)of theAct.

2. In 1997, GrandPieracquiredpropertyin Chicago,CookCounty,Illinois

bouddedby North ColumbusDrive, EastGrandAvenue,North St. Clair Streetand Eastillinois

Street,which property,at time of acquisitionby GrandPier, waspavedandin useasa parkinglot.

This site is generallydenotedby the address200Eastillinois Street.

3. Beforeacquiringthis property,GrandPierretainedoneormore

environmentalconsultantsto conductenvironmentalreviewsthat includedthe200Eastillinois

Streetsite.
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4. This environmentalreviewprocessindicatedthata site immediatelyto the

eastof 200 EastIllinois Streetandon the othersideof NorthColumbusDrive at 316EastIllinois

Streetwasundergoingcleanuppursuantto a 1996 unilateraladministrativeorder(UAO) issuedby

the U.S. EnvironmentalProtectionAgency,pursuantto the ComprehensiveEnvironmental

Response,Compensation,andLiability Act (CERCLA), 42 U.S.C. § 9601 et. seq.,to address

contaminationby thorium resultingfrom the historicaloperationsof the LindsayLight Co. in this

areaof Chicago.

5. In April 1999, GrandPier’senvironmentalconsultantofferedto conducta

file review to investigatethe natureof the environmentalconcernfor an additionalcost. Neither

GrandPiernor anyconsultantto GrandPierconducteda file searchat the EPA to learnthe

particularsofthe then-ongoingcleanupactivities.

6. GrandPierkneworshouldhaveknownthat, until constructionof North

ColumbusDrive in the mid-1980s,the propertiesat316 EastIllinois Streetand200EastIllinois

Streetwerecontiguous.Moreover, a file searchat the EPA of the then-ongoingcleanupwould

have,revealedthatcharacterizationof the contaminationpertainingto the 316 Eastillinois Street

site indicatedthatpocketsof thoriumresiduesextendedbeyondthe Westernpropertyboundary

beneathsidewalksandNorth ColumbusDrive.

7. AlthoughGrandPierand/orits consultantsandcontractors,conducted

subsurfaceboringsat the200 EastIllinois Streetsite,nonewas addressedto thepossibility of

thoriumresiduesdespitethe factthatGrandPierkneworshouldhaveknow of thepresenceof

thoriumresiduesand/orthe possibilityof thepresenceof thoriumresidues.

8. Ray M. Chin, theprincipal behindGrandPier andatrainedengineer,

previouslyworkedfor CommonwealthEdisonandwasinvolved with oneormorenuclearpower
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generatingstations,wherehe obtainedfamiliarity with radionuclidesand the potentialhumanhealth

risks associatedwith them. Ray M. Chin knewor shouldhaveknownof the presenceof thorium

residuesat the200 EastIllinois Streetsite.

9. At thetime GrandPier acquiredthepropertyat 200EastIllinois Streetsite,

it kneworshouldhaveknownof the presenceof thoriumresiduesat the site.

10. Thepavementcoveringthe 200EastIllinois Streetsite actedas a shieldto

preventhumanexposureto the “gammaradiation” associatedwith thorium residues. In a

September1999 EnforcementConfidentialAddendumregardingpavedareasadjacentto the

LindsayLight II Site,EPA determinedthat theradioactivematerialin the soils wasnot water

solubleandthusdid notpresenta watercontaminationrisk and that theshieldingeffectsof the

asphalt,concrete,andoverburdenpreventthe releaseofthe radiationto humansor the

environment. EPA alsodeterminedin the September1999 EnforcementConfidential Addendum

that theradioactivematerialswould bereleasedto the environmentif the shieldingmaterialswere

disturbedor if a persontunneledinto theradioactivematerials. The September1999 Enforcement

ConfidentialAddendumpertainsto the Action MemorandumaccompanyinganAdministrative

Orderon Consentregardingthe LindsayLight II Site.

11. In January2000, GrandPierbeganto removethe pavementon thesurface

ofthe200 EastIllinois Streetsite, to excavatethe site,andto disposeofthatmaterial atthe

BeverlyGravel Site, aquarry in Elgin, Illinois. GrandPierundertooktheseactionsto preparefor

constructionof a commercialbuilding despitethe fact thatGrandPierknewor shouldhaveknown

that its actionswould causea risk tohumanhealthand the environmentfrom exposureto gamma

radiation.
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12. Only by GrandPier’sremoval ofthe pavementand excavationof thesite

for constructionofacommercialdevelopment,wasthe public and the environmentexposedto the

risks of thorium. GrandPier undertookthe removal of the pavementandexcavationof the site for

its owneconomicbenefit. Kerr-McGeedid not standto benefiteconomicallyfrom GrandPier’s

commercialdevelopmentactivities.

13. In February2000, EPAdirectedcessationoftheseexcavationactivities

pendinga surveyto determinewhetherthe excavationwould exposethoriumresidues.After a

surveyby EPApersonijelindicatedthe presenceof thorium residues,EPA amendeda 1996

unilateraladministrativeorderwith respectto the316 EastIllinois Streetsite to direct thorium

removalactivitiesat the 200 EastIllinois Streetsiteby GrandPier, EPAalso directedthe removal

of the thoriumresiduesthatGrandPierhaddisposedofat the Beverly GravelSite.

14. In March2000,Kerr-McGeeand GrandPierreachedanagreementby

whichbothpartiesreservedall rights to seekfuture reimbursement,but, to enablepromptconduct

ofremovalactivitiesdirectedby EPA, Kerr-McGeeundertookto arrangetransportationand

disposalof thoriumresiduesto beexcavatedby GrandPier’scontractorat the 200 EastIllinois

Streetsite.

15. As a resultof GrandPier’sactions,Kerr-McGeehasincurredapproximately

$3.6million of costs.

16. Pursuantto a consentdecreeunder§ 107 of CERCLA, 96 U.S.C. § 9607,

enteredin theUnitedStatesDistrict Courtfor theNorthernDistrict of minois in June2004,Kerr-

McGeehasreimbursedEPA approximately$130,000for its costsof oversightandresponsewith

respectto the200EastIllinois Streetsite.
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17. GrandPierhasnot paid any shareof theseEPA costsor reimbursedKerr-

Mcqeefor any of the costsincurredby Kerr-McGee.

COUNTER-COMPLAINT COUNTI: 415ILCS 5/21(e)

18. Kerr-McGeerepeatsandreallegestheallegationsofparagraphsof 1-17 of

its Counter-Complaintasif fully setforth herein.

19. The Act providesthatno personshall dispose,treat,storeor abandonany

waste,or transportany wasteinto this Statefor disposal,treatment,storageor abandonment,

exceptatasite or facility which meetsthe requirementsof the Act and of regulationsandstandards

thereunder,415 ILCS 5/21(e).

20. GrandPier’sremovalof asphalt,concrete,and overburdenat the200 East

Illinois Streetsite, the excavationof the site, and the subsequentdisposalof thatmaterialwereacts

of “disposal,” asthat term is definedin 415 ILCS 5/3.185, otherthanat a site or facility which

meetstherequirements.ofthe Act andofregulationsandstandardsthereunder.

PRAYER FORRELIEF

WHEREFORE,Kerr-McGeepraysfor judgmentagainstGrandPierandAISLI as

follows:

A. An orderrequiringCounter-ComplaintRespondentsto reimburseKerr-

McGeefor the$3.6million in responsecoststhatKerr-McGeehasIncurredand the $130,000

Kerr-McGeereimbursedto the UnitedStatesrelatedto removalof thoriumat the 200 EastIllinois

Streetsite,togetherwith maximumlawfully allowedinterestthereon;

B. An orderrequiringCounter-ComplaintRespondentsto pay themaximum

civil penaltiesprovidedfor by the Act;

C. Suchotherandfurtherrelief asthe Boardmaydeemjust andproper.
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